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switch wit.h update. as neecled, and (2) all CLASS, Centrex anei cus~om
featur~s and functions by end otfice switch upon MCI's request.

1. MeT. Arguments and SA-W'E Respon.e,

a . Me!" Arqwnentl.

There are three reasons, Hel .rque., why it i. entitled to the.e
databal.s. First, acee.s to these databa.es will permit Mcr to u.e itl own

it system. which promote. competition. Mel Initial Jr., at 19. MCl claims
1

1

.'1 that. t.he access currently offereel by 8A-WV require. it to continually

. ret.urn to the BA-WV pre-ordering 'yltem for information each time ,
II. customer cllll. rather than haVing t.he information avail,acle in the HCl

system. This arrangement result. in inefficiencies anel time delay. to
I consumers and make. MCl ~cllptive" to BA-WV'. system and hours of operation.

1

:

1

19· Second, Conqre•• and the rcc endor.e MCI's ule of it.. own pre-ordering
and ordering systema becauae such a result lead. to parity'. Noting that 47
U. s. c. 5251 (c) (3 ) require. U-WV to provide noncUscriminatory aceess to all
network elementa, which include operations support ayatems (OSS), Mel
arque& ~hat it will be unable to service • new customer in a way that is
comparable to the .ervic. offered by BA-WV unle•• the information it Beek.
~B available in the reque.ted format. Ii., at 19-20.

MCl claims that it need. the SAG/FAK switch information" in the format
and with t.he frequency requ.lted in order to perform the pre-ordering
procels before a cUltomer's order for local telephone serviee is placed. ~
Initial Br., at. 17. MCl notes that BA-WV currently has all of the
i~formation about products, .erviees and eu.tomer. neeessary to complete
~he pre-ordering p~ocese~ ~ueh ~nformati~n can b•.div~ded into two general
categories: (1) t~me-cr~tlcal lnformat~on t.hat 11 l~kely to change often
and mU8t be updatecl on a real-time basisi and (2) information t.hat is not
likely to change on .uch a frequent basi. and therefore i. not time
cr i tical. .Is\., at 18. MCl notes that it ha. its own pre-orelering and

I ordering syltem. and that, in order to malt efficiently serve it.

I
II, customers, it needs to be permitteel to ule itl own Iy.tem. as much a.

possible rather than relying on SA-WY'. sv.tem•. While MCl must continue
to rely on BA-WVI system when accee.ing time-critic.l information, such as

I
I availAble telephone number., much of the pre-ordering ~nform'tion Mct .eekl
I i5 not time sen.itive and it .hould not need to rely on BA-WV'. syltems for

this informAtion.
I

II

II

"MCI did not identity wh.t "rAM/SAG" mean. in itl petition
for arbitr.tion. In its December 5, 1997 reply brief, however,
Hcr indicateel that ·SAG" mean~ Wstreet addr.ss gUide- anel that
"FAM" meant "feature availabiliey matrix." MCI "Rly Sr., at 7.
In its Deeember 1, 1997 initial brief, MCl indicated tnat the SAG
daeabaae would list street addre.aes with the service .r•• of
each BA-WV switch, with update. as need.G. The PAM databe.e
would identify all CLASS, Centrex and custom features and
functiona, by end office swit.ch, upon Mcr_ request.. Mer Ini;ial
aL., at 17.
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Third, MCl arques that BA-~I" Electronic Communication, Cat..waY(E~G)
aoes not. proviae for connectivit.y to MCI Iyet.ma. MCl note Ii that. .It.&
cUlt.om.r service r.preeentative. (CSR.) will have t.o qo throuqh many st.eps
in order to enter customer information int.o ita own system, and t.o verlfy
such information exilts in BA-WVe 'yltem -- many more st.epi than BA-WV's t.o
handle and ent.er an order. la., at 20. If the ECG int.erfaced direct.ly
with HCl'. ey.t.ems, or if the data wa. provided in a faShion which allowed I
Hel to ent.er it. into its sy.tem initially, theae lit.p. ,",aula not be 'I
required and there would be closer parity bet.ween the i.ncUmbent and
competitors. Furthermore, MCl claims that parity i. not. achieved when it.s
ace... i. different than SA-WI acce.l. BA-WV only ha. t.o enter '
information once .nd cioe. not need to rely another carrier for ita I
information. Horeover, SA-WI CSfil. are able to uee their own systems. Last., I:
requir inc; MCl t.o make U8e of the accel' offered by BA-WV imp06es 4 .1
t.remenc:1ou. teChnical di.aavantage because it reql.lires HCl '1:.0 qo t.hrough I'
expen8ive, time-conslolming and unnecessary steps to cr.ate a a.tabase of lts .1
own. Moreover, the concept of ".creen 8crapinq"-- essentially removing \
format.ted information provided by BA-WV and converein; it to aata -- is not I
efficient because it requires Mel to .pena ~nnec.a.ary efforts ana funds on IIi A proee•• which IA-WV aoes not even require. Mel Initial It., at 21-22. II

b. lA-W'. Relpon,e.

aA-WV arque. that MCI'. claim that it will be una»le to service a new
customer in a ....y comparable to the service offered by BA-WV -- unless it
is provicieci with SAG/rAM databa.es -- is simply untrue. Even if it provides
MCl with theee datab•••• , BA-WV contends, Hel would still need to ace•••
BA-WVs c:1ata systems in order to ob~ain t.ime critical information. MeI will

I not. be able to elimin.te the "extra step" about which it. complain, or

I
II· o~herwi.e allow it to ceas. beinq ·captive to BA-WV. sy.tem and hour. of

operat.ion.· BA-WV Reply Sf., at 9, citing albert Seb., at 7. Moreover,

I
', poesesaion ot this information woula merely increa.e the opportunity for

error, BA-WV argue., by creating a situation in Which two carriers are
Ii working out of t~o different database. -- one current, the other not --

rather than a single datab••e. ~., citing Albert Reb., at 8. Moreover,
ii BA-WV argues that the ~few second'" required to enter customer information

a second time would not be "noticeable to the customer in any event. lQ.,
citing Albert Reb. at S. Pinally, BA-WV claim. that HCl may eliminat.e the I

need to enter cuatomer information a aeconci time by simply intcgratinq ita
acceas t.o BA-WVs !CG into KCl's eSSa' terminals. BA-WV claim. that thili
"screen acraping- technique i. widely aeployed throughout the indu.try and
woula only require Mel to m.ke certain comparatively minor modifications to
its representative.' terminal.. lSi., at 10, citing Albert fileb., at 5.
Not~n9 that HCl admit. it could deploy the -screen scraping" technique, BA
WV argue. that it should not be required to make the additional investment
necessary to develop a newcu.tomized datab••e allowing Mel to avoid u8ing
rCG, especially in 1igbt of the Bunk investment BA-WV already hal in the
ECG . .lsi. , "n.7.,

In .um, MeI cite. nothinq in TAg, enat r.quiree BA-WV to con.truct the
requestea detaba.es ••pecially for MCl. BA-WV argue. that it. only
obligation under TA96 is to provide MCl with reaeonable, nondiscriminatory
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Firlt, BA-WV cl.im. that Nr. Kudtarkar err. in claiming that the
SAG/FAM information already re.idel in e.ch BA-WV .witch. aather, the
information is .contained in, and fully int.grated into iA-WV's wLive Wirew

and other op.rationl support .y.tem. (OSS). li., ;i~in; A~bert R.b. at 2.
Second, the SAG/rAM information is already available on a real-time ba.is
through BA-WV. Electronic Communication. Gateway (ECG). SA-WV Initial Br.,
a~ 7-8 , 'n. 7. BA-WV not•• that twenty-five (25) CArrier. uee the ECG -
including AT'T, Sprint, LeI and MCI, that leG been functioning .inc. 1994,
and that the .y'tem wa. develop.d with MCl. 1St. at. 7" Thu., it is
unreasonable to require 8A-WV to create 2 new c.t.ba•••.

sccees ~o its ass and that it haa me~ ~hat obligation with the ICC.

2. ~6-WV'§ Argument' .nd HeX'1 Belpon••.

a. lA-W', Argument•.

BA-WV arque. that the commi••ion 'hould no~ r.quire it to provide MCI
wi eh ~wo aCditional datab••e., the fir.~ identifying the features and
function. -- by otfice -- in .ach of BA-WVI 121 end office., ond th•••cond
identifying the Itre.t cov.ra9' of each of thOle .nd office.. Ba-WV
Initial Br., at 7, citin; kydtlrkAt Reb., at 2. contrary to Mr. Kudtarkar'J

. claim th.t MCI only s••k. ·.cc•••• ~o tni, data, BA-WV claim. that Mel wanta
ii the information provid.d initially via ·cata eiump· into its system and
.1 thereafter upc1ated a. BA-WV make. chan9" in that information. Mcr',!i pOlition, BA-WV contend., i8 unre••onabl. on it. face.

il
'IL
Ii

Third, although MCI claim. it only want. information that i. not time-

II
critical, most of the information MCI .eex. is, in fact, time-critical anei
changes frequently. If MCI Bent service orders to BA-WV containing out

I datec information, ~ho.e order. would fallout to error re.ultinq in
I c06~ly, manual intervention by BA-WV per.onnel. IA-WV Initiel 8r., at 8-9,

II c:i tin; A'ber~ Beb., at 7. Fourth, HCl would have to continue ueing SA-WV'.
I database, even· if the Company provides the sought-after information via
, data dump. since HeI will atill need to aee••• BA-WV'. data systems in order

I
to obtain admittedly time critical data. ~., at 9. Fifth, BA-WV claim.
that providing the information HCI leek. would result in the Company" being

I' left with "stranced" COlts to cievelop the !CG .inee Mel anc other co.t
causers would not make ule of the ECG syst.m they .sked BA-WV to develop.
~., at 10. Finally, BA-WV argue. that dev.lopment of t.he dat.b•••• MCI
wants Would divert SA-WV per,onnel from working on other, ·truly important·
development project. that ben.fi~ ill CLIC., such •• d.veloping an
information system that allo..,s for permanent number portability. lsi.,
ci;iog ~b.r~ Reb., at 9.

I BA-WV urge. the Commi.lion to )o~n ~ith the o~h.r two .~ate

l' commission. -- Virginia and Pennsylvania -- that have considered and

I
rejectec HeI'; request. 19· at 11, citin; Docket No. PUC960113 (Va. S.C.C.,
May 8, 1997), at 5-6; Order ana Opinion, Docket No. A-310236r0002 (Pa.I P . U. c. ( Dec. 19, 1996 ) , at '6.

I
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II
b. HCl'. RSSpOO&J.

\1

I
1\ In adciition. MCI claim. that BA-W'tt arqument that it created the "Live
:.1 Wire" .Y8~em for HCl ia 80mewhat elisinqenuou.. HCl note. that OSS Iyetems
ii are constructed by BA-WV in order to meet the FCc-prescribed competitive

checklist as a prerequi.ite to enter in; the long distance market. More
importantly, MCl claim•• if aA-WV conetructed the .yatem for MCI, then it
should have consulteel MCI regarding What type of .y.tem would have be.t me~

MCr's needs rather than the current sy.tem Which. MCI claime. :La awkward and
does no~ satisfy ic. need•.

Mel claim. that 8A-WV i8 wrong when it atate. that MCl want. BA-WV ~o

create cwo new databaee•. AS with CA information, Mel claim. that it only
seexs a copy of the existing underlying information that is available to
BA-WV in an electronic format. MCl Reply Br" at 8. Second, Mer claim. that
che faet. that SAG!FAM information is contained in anel fully integrated into I
SA-W'. ·Live Wire- anel other OSS .yatem. i. not edequatebecause &\Jl::h 1\
information i. available only through a ·per elip· charge ana that if MC! had I
its own databas., it could review the date without accessin; ~he BA-WV', I
system each time .uch cata wa. required. MCl could then serve local
customer' more quickly and le•• expensively .ince it would need to ecc•• s .
SA-WV'. "Live Wire~ d.etab••e only as a needeel ba.i.. lQ. II

Ii
I

I
With respect to BA-WVe argument that much of the data HCl reque.t. ia

"~ime-critical," MCl applau.d. BA-WV'. concern vit.h frequent change. to .uch
informaCion and Minvite. BA-WV to electronically tran.mit changes a. often
as it update. it own information," 19., at 9. Thie, HCl claime, wou.ld allow
both companiee to avoid co.tly manual intervention to correct errore before

d an order il proce.eed. Moreover, MeI claim. that the featu.re. available in
'I a SW.l.tc:h generally do not change on a daily ba8ia and that SA-W'e claim

t simply il not accu.rate in thi. reapect. Finally, if BA-WV had de.iqned a
system-to-.ystem interface, Mer and other CL!Ca would not neeel to requesc I

! database•. BA-WV, MCt claim&, dettiqned a syltem Where other's have limited
ac:ceS6 and seeke to impole inefficient COlt. on CLEC•.

Mcr further ar9\le. that if BA-WV had listened to itl requelt for
SAG/FAM information in the first instance, it would not have developed the
"Live Wire· system, Finally, MCI claima that BA-W. a••ertion that its
peraonnel are cu.rrently dedicated to developing an information system or
permanent number portability and ~hat creation of the SAG/rAM dacabaees

, would be an imprudent. and Wholly unju.tified use of the Company', limited
i resources, i. trOUbling eince the Maryland commission hae already orelered

BA-WV to provide the eame requested information. lQ., at 10 (no citation).

3. Staff', POlition.

~taff'8 witne.s testified that MCr. witne.. make, A "compellingI' argument" and therefore recommend. that IA-WV Ihould be required to download
II SAG/FAM information contained in SA-We switches Which HCl can U8e to
:i achieve "pre-oraering- parity with BA-WV. Wilker Reb.. at 4. However,

ii ;~:;~n&~~~g:~~~e;~~:AlthC::8~:m:;;::;:nbyS~~~i~i~;q:;f:te~C~ot~h!a:ro~~~~n4 ~~
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the data, and BA-WV should tie qiven rea.onable ~ime to comply wi.~h MC~'s
r.que.t. Staff recolM\endl that the parcie. work out the compliance

\1 schedule and that the commi'lion get involved only if the partJ.e5 tail t.o
I quickly resolve the matter. lQ.
II

I 4. Commie'ion R.cision and RationAle.

The Commission concludes that MCr's r.quelt for SAG/rAM data ~o be
downloaded to it, in el.ctronic: format, and updated .1 frequently as it ia
modified by SA-W, is not unreasonable and Bho~ld be granted.

The data MCl .e.k. should prop.rly be conaidered a network e:ement to
which HCl is entitled to have accea., if teChniCAlly feasible. .w 47
U.S.C. S5153(29) , 251(c)(3); FCC In;.reonneetion Order, !262. It i& the
ILEC's burden to prove that a particular acee81 point is not technically
feaSible. [CC Interconnection Order, !lil. BA-WV has arqued primarily I
about the co.t and effort nece81ary to provide Mel with the requested \1
database ra~her than network reliability probl.m. allociated with prOViding
the c:iata" Moreover, BA-WV has not voiced the same concerns regarding
8haring proprietary information with HCl that it voiced with respect to
downloadinq ita OA datab••e. The FCC previou.ly concluded that TA96 tlars
consideration of coat When considering Whether acc.,. to a network element
is feasible. lee Interconnectign Order, 1191. Mareover, the FCC concluded
that Mthe obligation. impa.ed by (47 U.S.C. S2S1(c)(3)] include
modification. to incumbent LEe facilitie. to the extent necellary to
accommodate. . ace,•• to network element.," and tnat -ecce•• to a LEe
network element may tI. feasible . . . eVen if .uch . . . access require. a
novel ule of, or lome modification to, incumbent LIe equipment." ~., '!198

'II, '202. Thus, the fact that BA-WV may have to exert .ome effort to develop,
download and update the SAG/rAM database. requ••ted by HCI doe. not make

i the provision of luch data technically infeasible. Therefore, the
'I' Commission conclude. tbat it is technically feasible tor BA-WV to provide

Me: with the SAG/rAM information reque.ted.

While both parties' arqwnent. have merit, it is the Commission'. opinion
that the underlyinq goal of 'tA96 -- encouraqing competition for local
service -- would be better .erved by requiring BA-WV to honor MCX's request.
Furt.hermore, the Commi••ion agree. with Mel that the featurel that are
available by awitch .hould not be su=ject to much, if any change, and that
MCl i. not likely to be working from a .econa, out-of-date aataba.e with
respect t.o thi. information. Likewis., the Commi•• ion il unconvinced thet
street addre••eli lerved by a partic""lar switch are likely to change
frequently or often. Both datatla.es may prove helpf1:l,l to MCl's CSR8
handling reque.~s for service from potential cu.tomera.

However, the Commission agre•• with Staff th.t MCI 'hould be r.quired
to comp.n&a~e BA-WV tor the information being prOVided. A. the rec pointed
out, "'a requeating carrier that wi.hee (acceea to] e 'technically f ••lible'
but expensive [network element) would, purauent to .ection 252(d)(1), be
reqUired ~o tlear the cost ot ~h.t {acce8e], includ1nq a ••••on.bl. profit.
FCC Interconnection Orqer, !199. 'the Commi••ion therefore direct. BA-WV to
undertake a study to determine, on a T!L&IC b•• il, its coat to provide and

.v.".c •••".c. CD••••••D •.~....... "..•."..
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Mel's Argwnent&.a.

Mer'. Argument, and SA-W', R••pon••.

MeI claims that traffic originating in a local calling area and which
is terminated within that ar.a to Internet Service providers (ISPI) should
be considered -local- for purpose. reciprocal compen.ation. MCl believes
that lueh traffic is local because it i. both originated and terminated
within the local calling area and, a. such, the compensation paid to the
carrler of .uch traffic should be determined u.in; local call termination I
rates rather than the termination rates for interexehange traffic, with its I
a'lociated ace... fe... MCl Init.ial It., at 22. MCI argua. that I

determining Whether ISP traffic: ;LS local or not .hould be ba.ed on
determining whether, in fact, a call ori;1natioCJ from within a local
callinq area ie baing ·terminated~ or hanaed off by one LIe to another LEC
within the same local calling area. lQ., at 23. In .uch &ituation., MCl
argues, the only reasonable conclusion i. that ISP traffic i8 ~local- and
should })e treated as .ueh for purpoee. of aetermining the level for
reciprocal compensation for call termination.

. 11
Jpdote the SAG/FA!'! data MCr requestl a.nd to provi~e Mer wi toh a. prcpoul1 \1
bosed on that 8tudy. MCI may then dec~de whether ~t w4she. to ~ncur the I

Ii cost nece••ary to obtain ace••• to the SAG/FAM data. The CommJ.8,~on
dLrecta the parties either to negotiate a cost-study procedure or they may I
utilize the bona fide request procedure set forth in BA-W'. propolea SCAT I I
0& modified in re.ponse to the Commission'. May 16, 1997 order. 5/16 Orger.
at 24-26. \

D. compen,atioD for Internet-Bound Traffic.

1\

11

Ii
II
I

II

Moreover, ISP traffic has alway. been considereo by the FCC a. local
t:raffic for certain regulatory purpo.es. lA., at 26, citing MIS WAIS
t-1arke:; Struct.ure, 97 FCC2d 682 (1983); Amenam.ntl of Park 69 of the
commission's Rule. R'lating to Enhanced Service Providers, 3 FCC Rcd 2631
(1988). Furthermore, the FCC recently reaffirmed that ISP calla should not
be treated a8 int.rexchan;e acc,s& traffic and that ISP. should be
considered end-usera for purpose. of the acc••• charge regime. ~,citing

"Flrat Report and Ord.r,· In the Matter of Acce•• f.Parge RefOrm. cc: Docket
No. 96-262, FCC. 9'-158 (Rel. May 16, 199'), ![314 (lCC: hCll Orc;ler). The

I, fCC's maintenance of the exi.ting pricing 8tructure for lSPs as end users,
1 Mel ar~es, confirm. that ISP calls should continue to be treated a8 local

1 calls.
I

12MCI erronaoully cited ![344 of the fCC AeR Order', a. t.he
source of the FCC'. conclusion on this point.

1~CI a ••ert. that, by maintaining the existing pricing
structure for ISP., the FCC h•• effectively ruled that ISP.
continue t.o be treated ai end user. purch•• inCJ local eXChange
service. MCl Initial Br., at 26, citing COmment' of A1'T Corp.,
eel/cPo 91-90 (Iic), at 2-4 (filed ~uly 17, 1997).

2S
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b. BA-W', Respgnae.

BA-WV claim. the MCI'I argument that wISP traffic i. local. , . becaule
i~ i. both originated and terminated ~ithin ~he loca~ calling .ar~a· ~. ~rong
.& a matter of law, and il flatly 1ncons18t.nt w.th the Jur1.d~ct.onal

posit.ion HCt ha. taken before the FCC, BA-WV Reply 8r., at. 1.3. BA-W'V
furt.her arque. that HCI's argument is unsound a. a matter of pUbl~c pol~cy,

BA-WV not.. t.hat HCI, llnd its t.racie as.ociation -_. ALTS -- have
brought the v.ry ~am~ Internet ~raftic il.ue. to, the FCC. wprec.isel~ ~ecau.e"
Int.ern.t traffic .5 ~nter.tat••n nature, po.nt.ng out .n the.r f.1.n9 tha~
"t.hi. clarifieat~on is plainly within the [FCCI] exclusive jurisdiction."
IS. (no citation). BA-~ points out that MCl urqeC:S the FCC. t.o i~.ue a
rUling a. qUickly as po•••ble to preclude the confu••on that .nco~slet.ent.

st.ate .ction. could produce. The Company note. that. the FCC ha. l.sued 8
public notice anci that comm.nts and reply comm.nts to the Intern.t traffic I

proce.ding were filed on July 17 and 31, 1997, respectively. The i.lue,
BA-WV contendl, i. now ripe for decilion by the FCC. HCI, BA-WV argue.,
fails to explain why the Internet traffic il no long.r a matter within in ,
the FCC'. exclusive juri.diction, nor why the in,vitable inconsi.tent Btate .
decisions would no longer be confulin9. la., at 14. BA-WV aller~8 ~h.~

the jurisdictional pOlition taken by MCt before the rcc is ~he correct
polition, that Internet traffic i. overwhelmingly interexchange in n.ture,
and that the reciprocal compensation il.ue, .urrounciing it should be
resolved at the federal level.

With re'pect to HCI's argument that the rcc recently affirmed that ISP
calls should not b. ~reated al interexchange acce•• traffic and ~h.t ISP~

should be conaidered end u.era for purpoees of ace... charge., BA-WV
aea.r~. that the fact the FCC h.e choeen to exempt Internet traffic from
regular in~erexchange access charge. does not change the unaerlying
interstate charact.r of the traftic or the FCC'e eontinuin~ jurisdiction

I' "
,I ~~:rt:~::i;r:&ffettctat~' no~A;~ t~~n~:~:!c;~aiO~:~il~r;~d~~;i:~:U;u~1~~~~0~;
II facilitiee that carry the traffic but by the type of traffic ~hat flows

over tho.. facilitie.. If HCl had not believed the FCC had excluaive
jurisdiction over eueh tratfic, then it would not have ••ked the rcc to
reBolve the i.aue. BA-WV Reply Br., at 14, citing 10 tbe Matter of
A'loci'tion fQr Local Telecommunications Regye't for EDeclit.d Let;,er
Cl,ritication Inclu,ion of Loc,l C.lll to ISPs Within Reciprqcol
Compensation Art.ngementa, File No. CCB!CPD 97-30 (various comments
omH:te(1) •

BA-WV al.o claims that Hel miscbaracterizes BA-WV's po.ition on this
188ue. Contrary to MCI'a allertions, BA-WV claim. that it is not propaling
t.hat t.he local termination rate for .\len traffic Ibo\lld b. -the t.rmi.nation
rate for lonq-di&tance traffic and its alsociated ace••• fe•• ," nor i. BA-WV
propoling "eharges that would be 80 prohibitive that West Virginiane would
be the only part of the world denied accee8 to the worldwide web." ~., at
1S. BA-WV do•• not believe compensation sho\lld be permanently unavailable
for Interne~ traffic and for that rea.on has proposed that Internee traffic
be subj.ct to modifi.d acce.s charqe. sufficient to cover the cOlta

26
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incurred in earrying and terminating such traffic in. the FCC's nc~ice of
inquiry regarding polieies relating to Interne~ traff~c and compensatlcn.
~ MNctice of propo&ed Rulemaking, Third ~eport and Order, and Not~ce of
Inquiry," In the HI;ee, of Acce.& Charg. Reform' et 'L., CC Docket No. 96
262, tt Al., FCC 96-488 (Rel. Dec. 24, 1996)lIlferrnet NOl). Mel, the
Company argue., is well-aware of Bell Atlant~c. po.~t~cn ~n that
proceeding ..

In addition, BA-WV eete cut .everal public policy rea.on6 Why Internet
access traffic shoula not De sUDjected to reciprocal compensation. The
Company claim. that, in many in.tance., the amount of reciprocal

\ compeneation an originating carrier would ha~e to pay a carrier providing
II terminating .ervice to an ISP would repre.ent an 8~.tantial percentage of,

II if not actually exceed, the monthly rate that the originating carrier
receives from it. end-user cu.tomer. lQ., It 15-16 , Fn. 10. SA-WV claims

I that such an arrangement would prOVide a windfall to terminating carriers
at the originatin; carrier'. expen.e. Horeover, BA-WV pointe out thet the
Internet tre-ffic i8.ue wa. not truly conaidered in either the FCC's
interconnection proceeding_ or in the Co~i.&ion'l SGAT proceeding. SinceII the FCC now has before it a proceeding aimed at givinq the Internet traffic

, isaue full and thorough attention, and .ince Mel and Bell Atlantic, 5& well
&. all the LECs, CLlCs, exchange .ervice proviaera, ISPa and other8 ~ho

have an intere.t in the outcome of the ~CC's inquiry--are partie. to that
proceeding, the Commi•• ion .hould allow the is.ue to be decided in that
for~. 1Q., at 16-17.

2. BA-W'• Arguments and HCr- ReapoD.e.

BA-W', Argument•.a.

While it is good policy for a party to seek compen.ation for the costs
it incur., BA-WV contends that it i. not qooa policy to pretend that an
interexchanqe Internet call i. -local" When it i. not, simply to taxe
advantage of an eXisting local traffic campen.ation arrangement. The i.8ue
is far more complicated and deserves a more closely-fitting .olution. IA=
wv Initiol Br., at 13. Moreover, BA-WV notes that ehe Ineernee traffic
issue i. penaing Defore the FCC, at the urging of MCl ana others. BA-WV
6u9ges~. the~ the Co~i•• ion 8hould defer to the federal agency, noting
~hat none of the CLEC. have Degun operoting in the State yet and that there
~s time to allow the FCC to re.olve the issue before it becomes a praetical
consideration. Id., at 13-14. La.t, BA-WV notes that appropriate
compen8ation for Internet-bound traffic .hould not De permanently
unavailable and that it has proposed, in response to the FCC'••nternet NOI,

II BA-W'V taKes exception to Mer'. claim that it makei a "compelling
I fsc~ual argument" for breaking the end-u.er's call into t.wo-leg. for

)1 Internet-bound traffic -- a local leq from the end-user to the ISP, and an
! int.erstate leC) from the ISP acro&. the Internet to the world. BA-WV

Initial Br., at 13. BA-WV aa.erts that nOWhere does MCl or it. witne••
explain why ite argument i. 80 -factually compelling" or why it. propo.al

~.I is consi8tent with the' end-to-end analy8i& that regulators have
traditionally employed. lQ., £iting Given Reb. at 1.

Ii
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:hat such traffic Ihould be .ubjec~ to modified acce.. chargee lufficient
to cover the coats incurred in carrying and terminating Iuch traffic. lQ.,
at 14. BA-WV contends that this propolal, or any oth.r comp.nsation
mechanism established by the FCC:, should fully ac:ic:ire.s MCI's concerna.

b. Mel's R.';,gn,e.

MCI claims that "[a}lthouqh SA-WV is at a 10•• to explain Internet
telephony, it i. not a myst.ry to the C:ommi•• ioner. in Virginia, nor
apparently to the [Staff)." MCl R.ply Br., at 14. MCl pointe out that Staff
concurs with it on thil i.sue and that "... except wh.n the uBer-to-lSP
call i8 a toll call, termination of traffic to lSPt thould b. treat.d a.

, local tor purpos•• of determining reciprocal compentation. a lQ., at 14-15,
I citing ~olk.r Reb., at 4. MCI urge. the Commie.ion not to b. milled ~y BA

WV's ottempt to pigeon-hole regulatorl ~ith out-dated means of analyzing the
I communication••uper-highway and a.serts that IA-WV', insiltence on using
I on end-to-end analy.i, is the reason it cannot grapple with the concepts

lnvolv.d in Int.rnet t.lephony. MCl claiml that it il BA-~t att.mpt to UBe
'I a traditional end-to-.nd mea.ure to describe an Internet call which is

Iii
"contrived," and that IA-WV's ".ingle call" explanation faill to neatly
describe Int.rnet calling patternl. ~., at 15. Mel note. that it agree.
with BA-WV', witne.1 that the Intern.t illu, it far more complicated than
BA-WV's -iinqle call- .xplanation and des.rves • better fitting solution.
Mel claims that it and Statf agree on jUlt such a solution and that it
remains for the Commi.sion ~o implement it, jUlt as vir9inia has don•.
Id.; !.U Kudtarlsar pir., Attachment 1 ("!' inal Order,· Petition of Cox
Virginia Iel~om, Inc" Cete No. PUC970069 (Va. S.C.C., Oct. 24, 19;7».

With respect to BA-~5 requ.st that the Commis.ion defer ruling on the
issue in favor of the FCC, HCl claim. that this argum.nt is another legal
r~se to prevent a rUlinq which BA-WV fears will be favorable to the CLECs.
l,g.. at 16. MCl believes it would -a mistake for the Commil.ion not to
assert jurisdiction and rule in a manner that signals thet W.lt Virginia
"invitee the benefitl competition can bring."

3. Stafes Po,ition.

Staff di••qree. ~ith BA-~I position and supports MCI's po.ition on
~hi6 issue. Wolk.r ROb., at 3. Staff te.tifies that the prop.r wey to
characterize a cell to an ISP is a. one leg of a three-way confer.nce call,
rather than al a single non-local call. The three parties to the call are
(1) the user, (2) the ISP's local node, and (3) the point on the Internet
reached by the ueer. In Staff'. three way conference call example, Perty

j 1 makes a local call to Party 2 in Charle.ton. party 2 then callI in •
third person, Party 3, in Huntington and eonferene.s the three partie.
together. In its .xample, Party 1 would be billed for a local call, while
Party 2 is billed for the call to Huntington. Party 1 is not billed for a

, call to Huntington. WIlk.r Reb., at 3-4.

4. Commit,ion pecision and Rational•.

The Commi8sion concludes that Mel makes the b.tter argument that
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Internet-bouna traffic that oriqinate., and is terminat~d to an ISP within
a local calling area, should be considered "local traf£1c' for p~rpo.es of

II
reciprocal compensation.

The courts hove ruled, as ALTS claimed in its re~uelt for

I
I clarification, that. enhanced service. -- auch as Int.erne~ ae.rvl.ce -- are
i.' within the FCC'. exclusive jurisdiction. Compu;er' Commun.co;~ont Indu,;ry

AIIgciltion v, fCC, 698 F.2d 198 (D.C. Cir. 1982), ~ert. den.eg, 461 U.S.
938 (1983), Moreover, ALTS urged the FCC to i88ue a clarifi~ation of it.
interconnection order promptly to "preclude the jurisdictional confusion
that inconliltent atate actions could produce.- ALlS Regue't for EXped4ted
Letter Clarification, at 2 (June 20, 1997). The FCC 80ught comments
regarding ALTS's request for clarification and established d.adlin•• of July
17, 1997 and July 31, 1997 for initial comments and replies, respectively. i

~ ·Order.· In the Hatter of legue.t by AL'l'S for Clarific:atlon of the II
cornmil,ion', Ryle, Reglrding 81ciprosal Compensation tor Infotrna;ion S.rvice II
Proviger Troffic, CCB/CPD 91-30 (a.l. J~ly 22, 1997). With respect to the i

Internet NOI, 'Che FCC ,eek. c:omznent on whether it .boula, in addition to I
access charg. reform, conaider action. relating to the irnplic:at.ion. of
information .ervic. ond Internet acce.. proviaer usage of the pUblic I'

switched network. in part directed It allowing more efficient transport ot "
dato traffic t.o and from end user.. Initial comment. were due March 24,
1997 and reply comment. were due April 23, 1991. To-date, the Commi8.ion
is unaware of a final ruling by the FCC in eithlr proceeding.

Al t.hough the Commission aqree. that a final determination on thi.
matter r ••t, with the. FCC, it it clear that, hi.torically, call, that
originate and are tlrminated to ISP, in local calling ar.a. ore treated as
local traffic -- regardle•• of whether the ISP reformats or retransmits
information received over such call. to or from further interstate (or
l.nternational) destination.. ALTS Reiue't, at 2, citing tITS and WAIl
Market St.ructure, 97 FCC2d 682. 715 (1983); Amendment' of Part 69 of the

I Commission', Rule, Rellting ;0 Enhonc.d Service Prgvid,r" 3 FCC Rcd 2631,
2633 (1988). 'Since 1983, the FCC apparently hal treated luch call. as
locol for purpose. of .nd uSlr tariffs, for aeparationa, and for
interconnection agr.ements among LEC.. ALIS ,eque.t, at 2-3. Moreover,
ALTS claimed that not.hing in the FCC'. lenqthy di8cu•• ion regarding the
Bcope of ·the interconnection obligations relating to local and

II. ~nterexchange tratfic announced ony chang. in the rcc's rule that calle to
I ISis from within a local calling areo must be treated a. local calls by
I LEC•. 19·, at 3, citing [Ce Int;reonnect~on Orger, !f3S6-6~; 716-32; 1033

38. In adcition, the FCC repeated the long history of its requirement that
calls to ISPs from within local calling area. are treat.d as local call.,
regardless of the ISP'. 8ubseq\lent handling of the call/, and requested
comments regarding Whether thi. policy should be recon.idered. ~ .• citlOg
:nternet NOl, !!282-90.

Regardle.& of the merit -- or lack thereof -- in BA-WV's argument t.hat
traffic to ISPs .hould be consid.red to con.ist of a -local- compon.nt ond
an •interexchan;e" component, the Commis.ion conclude. that the FCC h08
previou.ly addre••ea the i,.ue in a mann.r favorable to KCI's position. The
fact ehat the FCC may be reconsidering -- and eonceivabl~, may abandon --
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..
~ts policy that ISP calli orlqlnatinq within local callinq areal should be
considered local traffic, aoes not alter the fact that this ia the policy
currently in effect.

If the rcc should chan;e ita position, then the Commission expects
interconnection a;reements to be applied in accordance with the FCC'. new
policy. Moreover, the partie. will be directed to bring the FCC's final
dete~in.tion to the Commission'. attention in oreer to allow it to cons4der
whether any further action ia appropriate. Finally, the Commission notes
that it may be some time before MCl begins providin; local service .ince it.
hal not yet received a certificate of necessity to provide such aervice,
though itl application is pendin;. !U HClmetra Acces. '1'ran.mis, ion
Service, Inc., 97-1412-r-CN (filed Oct. 17, 1997). A change in the FCC',
policy reqarding Internet traffic ther.fore may occur before the i ••ue of
compen.ating LECs for transport and t.rmin.t~on of Internet,-bound traffic
become. pertinent.

FINpINGS or fACT ANP CONCLUSIONS OF LAw'4
I. Requlo;ory and Procedural Backqround.

Il

Fl. On September 19, 1997, MCI Telecommunications Corporation (MCI),
filed a petition requesting Commission arbitration, purauan1: to S252(b) af
the Telecommunication. Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, ~
be codified at 47 U.S.C. 55151 n. au. (TA96), of open i.sues from MCl's
negotiation. with Bell Atlantic - We.t Virginia, Inc. I[BA-WV) for an
~9reement dealing with, among other things, interconnection and accees to
unbundled network element. (UNls).

F2. MCl req\Je.ted BA-WV to negotiate an interconnection agreement
with it on April 14, lit7. Mcr Petition, at S.

F3. As clarified by letter filed with the Commission on September 24,
199', MCl requ.sted that the follOWing four (4) issue. ~ould ne.d to be
arbitrated by the commi.,ion:

( 1) MClmetro Access, Transmission, Inc.·s acce.. 1:0 BA-WV'8
Directory Assistance (DA) data ba.e.

(2) BA-WV'. prOVision of certain information needed by switch
(·P'AM/SAG·) .

(3) Whether Internet-bound traffic is local traffic for purposes
of compensation.

(4) Location of interconnection point•.

~'un~ik. moet of it. orders,. the Commi•• ion il organizing
its F4nd~ng. of Fact and Conclu.~ons of Law together. Finding.
ere identified a. ·Fl" through ·P'n,· while conclusione ere
identified as "Cl" through ·Cn."

]0
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I

14. Tne Commission adopts and incorporates, as if fully reatat-:-d
herein, it. discue.ion of the regulatory and procedur~l ~ack9round of th~8 I

proceeding set forth in its November ., 1997 order mod~fY4nq t~e procedural I

schedule in I this proceeding and denying AT''%' Communl.cat~onl of Wel~

virqini., Inc. 's petition to intervene.

FS. On October 31, 1997, BA-W'V and MCl filed pre-hearing d.irec't.
testimony with the Commi••ion. BA-WV filed the direct te.timony of Donald
E. Albert and Gale Y. Given. MCl filed tne direct te.timony of Chet.
Kudtarkar and Stuart H. Mill~r. The other partiea did not file pre-hearing
direct te8timony. Likewise on October 31, 1997, AT'T filed ita response in

II opposition to BA-WV'. motion to deny it intervenor Itatu•.

F6. On November 7, 1997, 8A-WV, Mel and Staff filed pre-hearing
rebuttal teatimony. BA-WV and MCI's rebuttal testimony was provided by the
same individuals who proviaed direct te.timony. Staff filed the rebuttal
testimony of Dannie L. Walker.

II
Iii

i
ll, Fi. On November 12, 1997, Mct filed ite re8ponse in opposition to SA-
I W's motion to dismi•• it. petition for arbitrat.ion.

Fl. On December 1, 1997, both BA-WV and MCl filed initial brief•.
st.aff die not file an initial brief.

I
I F9. On Oecember 7, 1997, both BA-WV and MCI filed reply briefs.

Staff did no~ file a reply brief.

Cl. Sect.ion 252(b)(4) of TA96 provid•• t.hat deci.ions on petitions
i for arbi~rat.ion must be rendered within nine (9) months after the initiAl
I requeat for negotiation of an interconnection aqreement. 47 U. s. C.

S252(b)(4).

C2. The Commisaion'. ciecision reaolvinq the i ••ueli submitted for
arbi~ration mUlt be rendered by January 13, 1998.

II BA-WV's Mot.ion to Oilmiu·

flO. The Commi••ion ha. not rulad upon BA-WV'I motion to aismi8' MeI'i
petition for arbit.ration to-date.

Fll. BA-WV reque.t. that the Commis.ion di.misl MCI'e petition on the
three (3) i ••ues which the Company previou.ly claimed, in it.. re.pon.e,
were not sufficiently identified in MCl's petition (LL, OJ. data I)a.e,
switch information and IP location). A. qround. for its motion, BA-WV
argued that MCl'. petition failed to meet the pleading requirements of TA96
and therefore failed to state a claim upon which relief could be granted
under TA96 and W. Va. a. Civ. P. Rules 12(b)(6) and 12(c).

F12. Mer contend. that its petition set forth the ilaues before the
Commission in sufficient det.ail and that 8A-~8 Italling t.actica in siqning
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I

off on the reqional template for an interconnec~ion a~eemen~ torced Hel to
file a petition identifying many More lleuel than ~t be11eved wo~ld (or
.ho~ld) ne.d to be arbitrated. MCl Oppolit1oo, at 2.

C3. Tne commis.ion mUlt rule upon IA-W'. Illation to diemi.s Hel'.
petit10n for arbitration before addrelsing the meriel af the issu••
submitted tor arbitration.

C4. BA-WV. Illation to dismie. Hcr'l petition for arbitration should be
denied.

1
'1 cs. Arbitrationl are qenel'ally con.idered le'l formal proceedings

than contested case. or judicial proceeding.. Wheeling Ga. Co. v.
Whe.ling, 8 W.Va. 320 (187S); ~ Al&Q 2A ~ichie" Jur., Arbitration and ,
Award, ill at 41 (1993); 4 Am. Jur.4Q, Alternative Dilpute Relolution, iliO I,~,'
at 207 (1995). Accordingly, the Commi••ion should be le•• strict in 1\
applying pleading Itandarde 1n arbitration proceeding,.

C6. While the Commission ha. decided mattera in accordance with the
State's rule. of civil procedure, courts generally will con.true complalnta
liberelly with respect to motion. seeking di,mi"al for failure to Itate a
cleim under W. Va. R. Civ. P. 12. poe v. Wal-Mart Stprel, 479 S.E.2d 610,
Sy!. Pt. 1 (W. Va. 1996); GarrilQo v. H,rbertJ. Thom•• Memorial Hg.;i;al,
438 S.!.2cl 6, Syl. Pt. 2 (W. Va. 19t3). Liberal con.t.ruction of MC1's

II
petition .eeme ••pecially applicable .inee diami••al would effect.ively bar
refiling of the petition .ince the .tatutory limitations period -- ~,
135 to 160-daya follOWing request for negotiation -- ha. expired.

C7. MCI'. petition is not so bereft of detail r.gardin; the nature of
the iS8u.& sublllitted for arbitration thet it Ihould be dismi.sed for
failure eo state a claim.

III, Unre,olved Ii'U•• SUbmitted for Commis.ion Arp~tr.tioD.

A. ~ocAtioD of Interconnection Point•.

F13. The parties' agreement define. -interconnection point" and ·point
of interconnection."

F14. An interconnection point (lP) means the switchinq, wire Center,
or othlr 5imilar network node in a party" network at which that party
accepts local traffic from the other party. Put another way, the IP is the
"f ir.t switch on the other .ide of each party'. network," Where the other
party can firat me••ure the traffic coming from the other carrier'. network,
on a usaqe ba.i•. Kudt,rkar Pit., at 13 rn. 17.

F15. 8A-WV. IPa include (1) any 8A-WV .nel office tor the delivery of
traffic terminated to numb.ra served out of that end office, or (2) any
acces. tandem offic. for the delivery of traffic to numbers .erved out of
any end office that ,ubeendl the acce•• tandem offiee. Mcr Initial Br,.
at 4.
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F16. MCI's IPs include any Mel switch for tne c1.1iver~' of traffic
cerminated to numbers servea out of that Iwitch.

F18. The parti•• ' agreement define. POI aa the "phy.ical point that
establishes the technical interrace, the telt point, and the operational
relpon8iDility hand-off between the partie& for the local interconnection
of their networks.- Bach company is responsible for network eugineering and
maintenance on ita aide of the POI. Met Ini;ial BrT' at 4.

F19. MCI'. po.ition can be .ummarized as consisting of the follOWing
three propo.al.: (1) MCl will de.ignate at least 1 POI at any technically
fe•• ible point in each LATA in which it originate. local t.raffic and
interconnectl with BA-WV; (2) MCI may request. additional POls at any other
techniCAlly feasible points it choosel; and (3) HCl is willing to e8tablilh

II at least 1 IP in each ATSA for termination of local traffic to BA-~. localII traffic to MCl', local cu.tomers. BA-WV 101t.i.l Ir" 1St 11; citing
Kudt,rkar Oir., .~ 13.

\
F17. point. of interconnection or POlS are the physical connections

between the partiel' networks at the IP, and mark the boundariel of each

Iii company's network..

jl

11

I

F20. Mcr wants to limit the number
lea.t one [1) POI in each of the LATA.
traffic and int.erconnects with (BA-WV)."
added) .

of POIa it mu.t establish to "at
in Which [MCI] originates local
MC; Initi.l 't" at 3 <emphalis

Wolker Reg. at S.F22. Staff agree. with BA-WV's po.ition.

I F21. BA-WV wants MCt to establish "at least on. [1] POI in e.ch of the
[SA-~.T} AcceSf tandem .eryin; ore., in which [MCr] originates local

I t.raffic and interconnects with (8A-WV).· lsi. (empha.is added). BA-WV
:! clarifies that MCl should e8tablish auch an interconn~ction point in eAch
I ATSA once MCl begins serving customers in that partiCUlar ATSA.
,

IIce. MCl makes the bet.ter case for its position and the Commia.ion
directs the part.ies to use Mel's proposed interconnection aqreement
lanquaCile.

ego. The FCC appears to have consid.red tne arguments raiseel by Mel in
this proceeding and to have re.olved tho.e arguments in HCI'. fAvor. iIa
"First. Report And Ord.r," In the HItter of Im;l.mentation of ta' Lqc.l
competition Proyi.;on, of the Telecommynications Ac> of 1'" ang
Interconnection betw"n Local Exchange Carrier, Ind ccmmercial Mobile &odio
seryic:e Prov~c1lr" CC Docket Nos. 96-98 , 9S-185, FCC 96-325 (Ilel. Aug. 8,
1996), "214, 220 • Pn. 464 (FCC Interconneetion Order).

C10. Requiring CLlCI, such as HCI, to invest in more infr.s~ruc~ur.

than they wish could con.eitute a barrier to market entry in violation of
47 U.S.C. 5253(a), since it could make it financially and operationally
more burdensome for CLEC. to begin operating in We.t Virginia.

=
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Cll. The Commillion ha. already .xpre'led it. r.luctance to approve

artifici.al pricing st.ructure' c•• ign.d to compel n.w .ntr~ntl to make
infrastructure investment cecilion. that would not oth.rw.l8' b,e ,?08t
efficient. ~ ·Commi•• i.on Oreler,· In Rej B••1 At~.ntic - Welt y.rgln.a4
Inc" et 11., Ca•• No. 96-1S16-T-PC, n Al. (~pr.ll 21, 1~97), It '7S-~6
(publ ic Verl'ion) (4/21 Ord,r). The same rstJ..onlle Appl.les to BA-WV s
argument. in this proceeding.

C12. It HCl e5t.a~lishe. only one POI in each LATA -- Which is the
point on it. network at ~hic:h it accept. local traffic from BA-WV -- then

II. Mel mUlt be prepared to pay BA-WV for local traffic transported by BA-WV
from MCrs IP (BA-W. acc••s tandelft) to HeI'e POI (HCI's .witCh~ . .iU 47
C.Y.R. SS51.70l-.702; ~ JlI2 FCC Interconn.cti;n Orger, "1039-40.

I

II C13. The commi••ion will clarify one point in its 4/21 Order and u.u
I Orger -- namely the rate BA-WV mu.t pay HCl for terminating local traff.c

Ii it deliver. to MCI'. n.twork.
I

Acces, to IA-WY', Directory A•• i,tance Databa,e.B.

I C14. Th. FCC defin.d ·termination" A' "the ,witching of local
II telecomm~nicltiona traffic at the terminating carrier'. end office .witch,
I or equivalent fleilit~, and delivery of .uch traffic to the callee party's
I premiaea.· 47 c.r .It. 551.701(d) (.mpha,i, added). Where only 1 POI is
II estaelished p.r LATA, th.t facility -- practically Ind leqally -- i, the

equivalent of an end otfice .witch.

II C1S. In a .ituation in which a CLEC maintain. only 1 POI per LATA, it
may charqe only the low.r, vend offic.- rat. for termination of local
traffic delivered to that POI. i!S IA-~v SGAt, Exhibit A (Revised Feb. 10,

I' 1997).II!,
!

F24. BA-WV prope••• that the Commi•• ion .hould limit acce•• to ita DA
database to that required by the Commission's prior orcer rejecting BA-WV'&
propo.ed SGAT. iH. ·Commiasion Order," .0 Ite: lelL Atlantic - We.t
V~rgini'4 Inc,. et 11. Ca.e No. 96-1516-T-PC, et al. (Hay 16, 1997)(iLl!
Order) . That ord.r approved the Company'. propolal that CLIC. "Ioulc! be
provided with acce•• to IA~. DA databa.e on a ·per qu.ry· balis, but alao
directed 8A-WV to modify its SCAT to proviae CLECs with a complete
directory listing in electronic, r.acl-only format and with daily updat.a of
addi'tional custom.r., d.leted customer. and other modification. 'to the
eXi.t~nq customer clataba.e. SLl6 Oreer, at 43.

F23. Hel contend, that r.ad-only acce•• is not tuftici.nt under the
FCC's rule. or·TAg6. HkI Initial Br., at 10-11 citing "Second R.port and
Order," In the Mlt;.r of Implementation of the Locll Comp.ti;ion Provisions

'fl of the Tel,communication. Act of 1996, et a•. , CC Docket Nos. 96-98, ~
Ai·, FCC 96-333 (Rel. Aug. 8, 1996), 1140 (fCC DP Order).

II
d
I'

)1

F2!l. The DA databa.. i. the interactiv., real-tim. datab... that
allows for queries by DA operator. to provide tel,epnone number. t.e
cuatomera "Iho call either 4-1-1 or 555-1212. In contrast, the directory
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listings database i' the print white page. databa.. that i. \lsad 1.0 I
typesetting a printed telephone directory. BA-WV Reply Br., at 2.

F21. The FCC'. decision concerning the obligation to prOVide accees8 to
directory listin;8 elatabases is q\li.te different. With respect to this
database, th. FCC concl\lced that -... Section 251(b)(3) requires LEC, to
share subscriber listing information in 'readily acceelSible' tape or
electronic format. . . ."lce DP Ord!!, 1[141.

1\
~

I

Y26. With reapect to the DA database, the FCC concl\lded that "a hiqnly
effective way to accomplish non-aiacriminatory access to directory
a.sistance, apart from resal., is to allow competing providers to obtain \
read-only acce.s to the directory aSlistance databases of the LEC providing
ecce..... FCC Of Orc:1er, 1140; AU~ fCC Int,rceonnection Order, '538. .

II

il

e19. The FCC interpreted the phrase Ynondiacriminatory access
directory assistance and directory listings~ in 47 U.S.C. S2S1Cb)(3)
mean:

F28. The commi.sion's Hay 16, 1997 order rejected the arqum,nt that tne
CLECs should De provided with BA-WV. entire DA database, after noting that
this database contains numerous proprietary functions and features Which go

i beyond providing.CLECs with access to its OA databa.e. 5/16 Qrder, at 43.

F29. Staff recommends that the Commission should order BA-WV to timely
prov~de the DA databa.e acces. which MCl requests, and should require Mel
to reciprocate fully by providing 8A-WV with similar acce.. t.o ita OA
databa.e. Each carrier would have to pay the re••onable incremental COBts
of providing such accesl. Walker Reb., at S-'.

C16. MCI's request for a "data dump" download of BA-WVs DA database,
wi~h electronic updates thereof should be denied. HeI's ar~ent. are based
on a "blurring" of two different FCC ordera -- one dealing with dialing
pari.ty under 47 U.S.C. S2S1(b)(3), the other dealing with acces, to network I
elements under 47 U.S.C. S2S1(c)(3). ,

C17. The Commis.ion', Hay 16, 1997 order regarding acces. to BA-WV'. DA
datatla6e is nCSt irrelevant -- it is Conuni.sion precedent.

C18. MCl will need to show that the COrN1\islion's prior decision
II regarding acce•• to BA-WV. DA database wa. unreasonable or erroneOUB. Mer
I, fails to make such a shOWing. .
i
'I

II.

that the customers of all telecommunication. service
providerl should be able to access each LEC's (OAl service and
obtain a directory listing on a nondiscriminatory balis,
notwithatandinq (1) the identity of • requ.sting customer', local
telephone service provider; or (2) the identity of the telephone
••rvice provider for a C\lstomer ...,ho.. directory .Listing is
requested.

3S
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~~------------\I
'CC Df Order, "127,130. Thi& obligation appli.s to all LEe. -- no~ just \

II
!LECs. I

'I C20. In promulgatinq itl c1ia1ing parity rule., the FCC c:oncl'olded; ,I

. . 'that [47 u.S.e. S2S1(b)(3)] reguire. LECs ;0 shAre
,ub.criber lilting infgrmation with th.ir competi~or., ~ I'
"reAdily acc",ible" tope or electronic format.l, ana that such ,I
Qata be provided in a ~imely fashion upon request. The purpo,e 'I
of r.quirinf"r ·r.a,111y accessible" formate i. to .nsure tha~ no II
LEC, .ither

7
inadvert.ntly or intentionally, provid•• Bub.criber II

li.tings iu formats that would require the r.ceivin; carrier to "
exp.nd significant relources to enter the information into its !I
system&. II

19., '138 (empha.i. add.d). The FCC'. conclusion make. it cl.ar thAt only
subscriber lilting information -- not all DA data -- must be providea ~r. I!
readily acce.sible tape or .lectronic format.

C21. 'rhe FCC'. reterence in 1140 of the PCC Dr Order to the "more
robu.t acc••• to dat..b••••• required by 47 U.S.C. 5251(c)(3) must be
constru.d in light. of the FCC'. di.cu••ion, in its interconnect.ion ora.r,
of acces. to UN!. q.nerally, and operator .ervic•• and directory as.ist.ance
in part.icul.r.

C22. In addre••in; what ·acce.... to an UN! r.quires g.nerally, the Fce
wrote:

We further conclude that ·acce••• to an unbundled element refer.
to the meane by Which reque.ting carrier. ootain an element's
functionality in order to provide a tel.communications .ervice.

we cpnclude, ba.ed on the terms of .ections 251(c)(2),
25l(c)(3) and 251(c)(6) kblt an incumbent LEC's duty to proVige
"acces,· con.titute•• duty to provide A conn.ction to 0 netwgrk
element ing.pendlnt of any guty impoled by ,ubl,etign [c)(2).

I

'j
\

I
II

.ervice. and direct.oryC23. With r ••peet to accels to operator
assistAnce in partiCUlar, the FCC wrote:

I
I,
I FCC Interconnection Order, 1269 (emphasi. added). BA-WV .atisties its duty

j' unc1er47 U.S.C:, 5251(c)(3) When it provide., on a nondi.crilftinat.ory basis,
I! a connect.ion to it. DA d.tab••e Which allows MCl end other comp.t.itor. to
\1 "dip into- its DA datab••e for purposes of query and r.spon.e.

II

incumbent LEC. must provide acc... to databa.es aa
unbundl.d network el.ments. . . . In particular, th, dir.ctory
I.,i.;ooee d.tlbe•• mu.t be ynbundl.d for leee.@ by r.gue.ting
OIrri,r.. Such ICS••• mu.t inclUde both entry of the r,questing
catrier'. information into tbe dltab••e. and the 'bility to re.d
lu;h • d'>'OI". '0 AI S9 enable r,gu.'tinq carri.r. '0 provide
operator .ervice. and directory a'.~'tlnce concern~nq incumbent
LEe customer informa;ion. We clarify, however, that the entry of

36
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1\
a competitor'. cUltomer information in~o an inclJm.b17nt LEC'.
directory a•• i.tance databa.e can be mealated by the ~~cUmbent
LEe to prevent unauthorized use of the datab.ae. We flnd that
the arr.ngement ordered by the California Commission conc~rninq
the .h~red u.e of such a dataDaee by Pacific 8ell and GTE ~B one
eo.,ible method of providing such .cc•••.

FCC Interccnnection Order, '538 (emphasi. added).

C24. All that "more robult acce.s- to BA-WV's DA detaba.e require. ~&

that, in addition to being provided a connection to BA-WV. DA aetabe•• :
(1) MCl can enter ita cu.tomer information into BA-WV. DA databeae; end (2)
HCl is able to read such • datab••• in order to provide operator service.
and directory ••siatenee concerning BA-WV. customer information. "Hore
robu,~ acc•••" does not require BA-WV to provide, via "elata dump," t.hat.
database to Mel. 'rhe .cce.. BA-WV was required to provide in t.he
Commie.ion's Hay 16, l't' order ••ti.fies the•• requirement.,

c. tDf9rml;ion Needed by Switch.

F30. Mel requests that BA-WV be ordered to provide MCl with SAG/FAH
swit.ch inform.tion in the format, and with the frequency requested, in
order to perform the pre-orderinq proce•• befor. a customer'. order for
loc.l telephone eervice ie placed.

F31. ·SAG" information mean. ",treet adelre•• quid." and ""AM" me.n.
"feature av.ilability matrix." M'X Reply Ir., at 7.

\1

'\

I

P'37, St.tf recommends th.t BA-WV should be required to download
SAG/FAM information conta.ined in SA-WV'. Iwitche. which MCl can U•• to

F36. SAG/FAN information i8 .vailable on • real-time b••ie through BA
WV'& Electronic Communications Gateway (!CG). BA-wy Initial Br" at 7-8
.. Fn. ,7.

F32. The SAG databa.e would list .tre.t adelresles with the .ervice
Ii area ot each BA-WV .witch, with update. I. needed, The· "AM a.tabase would II
I identify all CLASS, Centrex .nd custom fe.ture. .nd functions, by end I

I'.! office .witch, upon MCI's request. Mel 1n1;ill Br., .t 17.

I F33. Pre-oraerinq inform.tion can be divided into two gener.l !
categories: (1) time-critical inform.tion that i8 likely to change otten
and must be updated on a real-time b••isi .nd (2) information thlt i5 not I
liKely to chanqe on such a frequent ba.is and therefore i. not time
cri~ical. 19., at 11.

F3•. BA-WV reque.ts that the Commission deny MCl's request for SAG/YAH
informaticn.

F3S. SAG/FAH information is contained in, and fully integrated into
I SA-WV's "Live Wire" and other operation. support 'yllteme (aSS). IA-WV
I Initial Br., c~tinq Albert Reb, at 2.

I
I

,I

II

37
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u:hieve ·pre-Clrderinq- parity with BA-WV. klllk.r R.b., at 4. HClwever,
~taff lugqesta that the Commilsion ahCluld require HCI to pay BA-WV all
reasonable incremental cost. caused by activity related to the provision of
the data, anel BA-WV ahould be giv.n r.asonable time to comply with Mcr's
r.queet . .!S.

C25. MCI's r.quelt for SAG/FAM data to be download.d to it., in
electronic format, and updated as frequently •• it is modified by BA-WV , lS

not unreasonable and should be qrant.d.

C26. The data Her s ••ka Ihould prop.rly pe eon.idered a network
element to which HCl i. entitl.d to have aCC'II, if t.ehnically f.asible.
~ 41 U.S.C. SS153(29) , 251(c)(3); FCC Interconneetion Ora.r, '262.

C27. It i. the ILEC'. burden to prove that a particular access point
i. nat teehnically f.aaibl.. FCC Interconn.ction Order, 1198.

C2B. Th. faet that BA-WV may have to .x.rt some effort to dev.lop,
download and update the SAG/YAH databaaea r.qu.ated by MCl doe. not make
the proviaion of ,uch data t.chnically infeasibl.. fCC Intercopnection
Order, "191-99, 202.

C29. It ia technieally t.a.ible for BA-WV to provide MCl with the
SAG/FAM information requ••ted.

C30. The underlying qoal ot TA96 -- encouraging competition for 10ea1
service -- wCluld be bett.r .erved by requirin; BA-WV to honor MeI'1 r.quelt.

C3l. MCl should be required to compensate BA-WV for the information
beinq provided. fCC Interconnection Order, !199.

C32. BA-WV should 1:Ie directed to -und.rtake a study tCl determine, on at 11'

'I'E:LRIC ba.i" ite CClllt to provide and update the SAG/FAH data Me! requelts
and to prClviae Mel with a prClposal ba••d on that Itudy. Mel may then
decioe whether it wilh•• ta incur the CCllt nece.sary to obtain accels tCl
the SAG/TAM data.

C33. The parti., are should be directed either to negotiate a coat
study prClcedure. Clr th.y may utilize the bon. fide requ'lt procedure lIet
forth in BA-WV'e proposed SGAT, a5 mCldified in relponae to the CClmmia.ion',
May 16, 1997 order. 5/16 Order, at 24-26.

o. Compenaation for Internet-BClund Traffic.

F3B. MCl b.lieve. that Internet-bound traffic that il Doth Clriginated
and terminated wi~hin the local calling area i, local traffic and, .a .uch,
the compensation paid to the carrier of luch traffic should be determin.d
using loeal eall termination rate. rether than the t.rmination ratel for
interexchang' traffic, with its associated acceaa fees. MeX Initial ar.,
at 22.

F39 .. Internet-bound traffic ha. historically been eon8id.r.d by the
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rcc la local traffic: tar certain regulatory purpoaes. HIS WATS. Market
ptructurt, 97 FCC2d 682 (1983); Am,ngmepta of Part 62 of the COmm.88~9P·6
Rulf' 6elating tD Enh.n;~d S.ry~ce Prov.derl, 3 FCC Rcd 2631 (1988).

F40. Th. FCC rec.ntly reaffirmed that ISP c.ll. Ihould not, be ~reAted
.6 int.rexch,nq. acce.' traffic And that ISPI should be cons~der.c end
u.ers for purpo••• of the acce•• charge r.qime. "fir8t Report Anc Order,·
In ;h, MAtter of Ace,.' ChArge RefOrm, CC Docket No. 96-262, FCC 97-158
(Rel. May 16, 1997), '314 (fCC ACg Order).

F41. BA-WV arque, thAt Intern.t-bound traffic .houle be analyzed on an
end-to-end ba.i. and that, when .0 analyz.d, it il clear th.t such trAffic
is overwhelmingly interexch.nge in chAracter. BA-WV Reply Br·, It 13.

F42. The Int.rnet-bound traffic i.lu. i. pending before the FCC. ~
"Order,· In the Mott.r of Aelociation for LpcAl Telecommunication, BeQye.t

I for ExPedlbted Letter Clarification ,nclu.ion of Lo;Al CAll. to ISPs Witb.n
Reciprocal Compen'ltion Arrangement., File No. CCB/CPO 9;-30 (Rel. July 22,

I 1997)i ~ AlA2 MNotice of Prope••d Rul.makinq, Third Report And Order, and
Notice of Inquiry,· 'n the Hatter of Ace,•• chlrg. R,form, It pl., CC Docket
No. 96-262, ~ Al., FCC 96-488 (Rl1. 'Dec. 24, 1996)lInternet: NOI). To
date. a final rulinq has not been i ••ued by the rcc in either proceeding.

F43. StIff support. MCI's po.ition and propo••• that, exc.pt when the
u.er-to-ISP call i. a toll call, termination of traffic to ISP, .hould b.
treated A' lOCAl for purpo.e. of determinine; reciprocal c:ompen.ation.
Walker Reb., At ]-4.

C34. Mcr makes the better Argument that Internet-bound traffic: that
oriqinatea, And i. termin.ted to an ISP within a local ca11in9 ar.a, .houle
be considered "local traffic· for purpo.es of reciprocal compensation.

C3S. Enhanced services -- such AS Internet ••rvice -- are within the
FCC's exclusive jurisdiction. .l!.a Computer , Communication. Incju'try
Aisociot:ion v. rCC, 698 '.2d 198 (D.C. Cir. 1982), cert. denie4, 461 U.S.
938 (1983).

C36. The FCC ha. previou.ly Addrel.ed the i,lue in a manner favorable
to MCI'. position, treatine; calla thAt originate Ind are terminat.d to ISP.
in locol calline; area& .s local ~raffic -- regardless of whether the ISP
reformAts or retran.mit. infor.mation r.ceived ov.r 'uch call. to or from
further inter.tAte (or international) destination.. MrS An, WATS Mark.t
Struc;ure, 97 FCC2d 612, 715 (1983); bmendm.n;. of part 69 of the
Comrn_ssion', Rules 8.1ating to Enhanced 'ervic! Provide[., 3 FCC Rcd 2631,
2633 (1988); ~ AlaR Internet NOI, '1282-90.

C37. The fact that the FCC may b. r.considering -- And conceivably may
abandon -- its policy that ISP calla originating within local calling Ireaa
should, be conaidered local trAffiC, doe. not alter the faet that this i8
the policy currently in .ffect.

F44. The Commilsion Adopts And incorporate. all recital. of fact ••t
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I
or~h here.1n.

Cle. The Commission adop~s ana ~ncorpor.tes all leqal conc~uslons ac~

for~h herein.

QRPEIt

IT IS, THEREfORE, ORDERED t.hat. Sell At.lantlc - west. Vu·qJ.n.1l1, Inc:.'s
Oc:~ober 10, 1997 mot.ion to dismiss Mel Teleco~unicat.4on5 Corp.'s September
U, 19" petJ. t.ion request.ing COIM\~&&ion .rbi~rat.ion of open J.5sues t rom
negoC:i.at.ion, bet.ween MCI and 8ell At.lant.ic - West Virq1.n1.6, Inc... as
modified by let.ter filed Septelftber H, 1997, should be. and hereoy i5,
den.ec:l.

I'1' IS FUllTHER OIlDEUD t:hat MCl's petition for arb.l~rat.ion is qraneed
in part, and denie4 in part., a6 followc: IIi

(1) MC:'~ propo.ed ~ntereonnection agreement language reqardinq
ene nwnber ot pcinui of lnterconnection it must e'~abl.llh .15 1
approved and BA-WV's propo.al i, denied.

, 2 ) MCl'. request for ac:c:esc ~o BA-W"s c1irec:t:.ory aslS i.s~anee

database, as se~ forth ~n its pet:.~t:.ion an4 .~b.equ.nt. pleadings,
i. denied.

( 3) Mel's request. t.ha~ SAG/FAK da~a be downioaaec1 to it, ~n

elec:t.ronic farmat., and updatec1 as frequently al it is mo41.tied by
8A-WV" 15 approved.. MCl Shall compensate IA-~ for it. .. cast.s t.o
U\.l1: ially downlOac:1, and :s~bscqu.nt.ly \Jpdate. t.he requ.u~ed aat.a.
BA-WV shall und.ert.ake a st.\icly t.o deter1fline, on a TELJUC basis. !I
l~S cost. t.o proviae and update t.he SAc/rAM c1.~a requested by HeI.
The par~J.c5 shall eit.her n.qotiaee 4 C08t.-It:.udy procedure or they I
may ut.illze the ~ona f.de request. pracedure set. tort.h ~n 8~-WV'6 I
proposed SGA!. as modLfiec1 in reapon$e to ~he CO~~.'1on·s May 16,
1997 oreter.

(4) Her's request. tha~ ehe CO"""1.SAl.On c:lar1.fy whet-hex' Int.erne~

bound traff~c or.1qinatinq in a local call.ng area and which lS
t.erminated wlchln that. area t.o Internee Service Prov.1der~ (ISPs)
1. -local- trafflC for purpo~es of rec~proeal eo~pen.a~.lon ~nder

T).96 LS hereby approved. The Comm~ls.lon clarit,u:s t.hat. such
I nt.ernet-bound t.raffic: is local t.raft1.c: WhJ.ch 15 6ubject to
reciprocal compens.tl0n arran9.men~s under 47 U.S.C, S252(b)(S).
The pArties shall brlng the FCC's final d.~.rminaeion re9arc:l.lng

II,
t:h.1S issue to the Commi.ssion's Actention aa soon os pos51.cle to
allow t.he Commi~Gion to consioer whet.her any further aet.~on is

I appropriace.

I' :'1' IS FURTHEIt OIllOEUO t.hat., wieh1.n forty-five (45) day& !olloWlnc;
II issuan~e of t.his Order, t.he part.les shall tile _n exeeut.ed int.erconnect~on

agreement :or CO~.1s.1on reVlew. Th. pareie. may pet.it~on the Commiss.on
Ii I •••n ••ton••on of ti••• for 900d cau.e. .f they are unable to e.oCute on
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.1t:.erc:onneC:C10b agreement wlthln t.r.is t..ime trame.

IT IS rU~THtR ORnE~ED th~t t:.he Ccmmlssion's £xecutlVe Secre~6ry serve
6 copy ot chis Order upon all part.ies of r.~ord by Un.~ed St.ates ~~rsc

C~ass Hail ana upon Comml.sion Staff by hAnd dellvery.

r

ARC

s•••,.."..a
[uc"'~c Mr"'.~
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Public Service Commission of Wiscons~\~
610 North Whitney Way-

Joseph P. Mettner, Chairman P.o. Box 7854
Madison, WI 53707-7854

Demetrios Metropoulos, Esq.
Mayer, Brown and Platt
190 South La Salle Street
Chicago, IL 60603-3441

Peter Gardon, Esq.
Reinhart, Boerner, Van Deuren,

Norris & Rieselbach, S.c.
P.O. Box 2020
Madison, WI 53701-2020

Re: Complaint by Time Warner Communications About Alleged
Non-Compliance by Ameritech Wisconsin With the Interconnection
Agreement Between Ameritech Wisconsin and Time Warner
Communications

Dear Mr. Metropoulos and Mr. Gardon:

5912-TD-l00
6720-TD-I01

At its open meeting on June 16, 1998, the Commission affirmed the staff determination issued on
May 5, 1998, in the above captioned proceeding. (A copy of the staff determination is attached.)
Ameritech Wisconsin (Ameritech) appealed that staff determination on May 14, 1998.

The Commission determined that the issue before the Commission is the interpretation of the
interconnection agreement between Time Warner and Ameritech (negotiated and agreed to by
the parties on July 12, 1996, and approved by the Commission by order dated August 27, 1996),
a matter over which the Commission has jurisdiction under 47 U.S.C. § 252(e), the
Commission's Interim Procedures for Negotiations. Mediation, Arbitration and Approval of
Agreements, §§ 196.04, 196.219(3)(a), 196.26, 196.28, and 196.30, Stats., and by the tenns of
the agreement itself. The Commission found that this dispute is a case or controversy which is
ripe for a decision now, because the interconnection agreement mandates that the parties are to
be aggregating the actual billing record minutes of use during the term of the agreement, and that
postponing a Commission decision to await a FCC decision is not in the parties' interest or in the
public interest. The Commission determined that calls to an Internet service provider (ISP) are
local traffic under the Time Warner/Ameritech interconnection agreement and are subject to the
reciprocal compensation provisions of that agreement.

The Commission determined that Ameritech should immediately aggregate the actual billing
record minutes of use of local traffic which has been terminated by Time Warner, including
traffic which terminates to ISPs on Time Warner's network, since the beginning of the 2-year
term of the agreement between the two parties, and that Ameritech shall comply with the
calculation procedures established in the pricing schedule of the agreement relating to reciprocal
compensation at the appropriate time. If Ameritech is the party with the smaller terminated

Telephone: (608) 266-5481
Home Page: http://badger.slale.wl.usIagencieslpsc

Fax: (608) 266-3957 TIY: (608) 267-1479
E-mail: pscrecs@psc.slale.wl.us
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Demetrios Metropoulos, Esq.
Peter Gardon, Esq.
Dockets 5912-TD-l00/6720-TD-1 0 1
Page 2

traffic amount after the specified calculation, if the imbalance amount exceeds $80,000, and if
Ameritech does not pay the entire amount for which it is liable within the time period specified,
the Commission detennined that Ameritech shall be liable for interest on whatever amount is not
paid timely, with interest determined pursuant to the provision of Section 35.5 of the agreement.

Dated at Madison, Wisconsin,

By the Commission:

Lynda L. Dorr (
Secretary to the Commission

.:rCJ~r /1.. / ?~fI

LLD:GAE:reb:g:\letter orders\pending\Time Warner vs Ameriteeh

Attachment

cc: RMlMFC
RMlOrder
Michael Paulson. Esq.
Yaron Dori. Exq.

See attached Notice of Appeal Rights.
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Notice of Appeal Rights

Notice is hereby given that a person aggrieved by the foregoing
decision has the right to file a petition for judicial review as
provided in s. 227.53, Stats. The petition must be filed within
30 days after the date of mailing of this decision. That date is
shown on the first page. If there is no date on the rrrst page, the
date of mailing is shown immediately above the signature line.
The Public Service Commission of Wisconsin must be named as
respondent in the petition for judicial review.

Notice is further given that. if the foregoing decision is an order
following a proceeding which is a contested case as defined in
s. 227.01(3), Stats., a person aggrieved by the order has the further
right to file one petition for rehearing as provided in s. 227.49.
Stats. The petition must be filed within 20 days of the date of
mailing of this decision.

IT this decision is an order after rehearing, a person aggrieved who
wishes to appeal must seek judicial review rather than rehearing.
A second petition for rehearing is not an option.

This general notice is for the purpose of ensuring compliance with
s. 227.48(2), Stats., and does not constitute a conclusion or
admission that any particular party or person is necessarily
aggrieved or that any particular decision or order is final or
judicially reviewable.

Revised 4/22191


